	
Technical Corrections and Guidance:
OBBBA Amendments to Section 1202

A. Background

Section 1202 of the Internal Revenue Code of 1986, as amended (hereinafter, the “Code”), originally enacted in 1993[footnoteRef:2] and amended over the years,[footnoteRef:3] provides for a partial or complete exclusion of gain from the sale of “Qualified Small Business Stock” (hereinafter, “QSBS” or “QSB stock”).  In order for taxpayers to get the benefit of the exclusion under section 1202, the corporation must meet certain qualifications to be a qualified small business, most notably the “Aggregate Gross Asset Requirement” (discussed and defined below), and each shareholder must meet certain holding period requirements with respect to the stock (e.g., 5-year holding period) in order for the realized gain to be eligible for exclusion (“eligible gain,” defined below).  The amount of exclusion afforded a taxpayer is limited by the “Per-Issuer Limitation” (discussed and defined below).  Further, the percentage of exclusion (i.e., 50%, 75%, or 100%) afforded each taxpayer depends on the date the taxpayer acquired the QSB stock from the issuing corporation. [2:  Omnibus Budget Reconciliation Act of 1993, P.L. 103-66, more commonly referred to as the “Revenue Reconciliation Act of 1993.”]  [3:  See notably, American Recovery & Reinvestment Act of 2009, P.L. 111-5, Creating Small Business Jobs Act of 2010, P.L. 111-240, and Consolidated Appropriations Act of 2016, P.L. 114-113.] 


[bookmark: _Hlk208665550]On July 4, 2025, the “To provide for reconciliation pursuant to title II of H. Con. Res. 14”[footnoteRef:4] act, more commonly known as the One Big Beautiful Bill Act (“OBBBA”) amended section 1202 in a number of significant ways.[footnoteRef:5]  It changes the holding period required for realized gain on the sale of QSB stock to be considered the eligible gain from just 5 years to a three-tiered structure to include a 3- and 4- year holding periods.  To that end, QSB stock with shorter holding periods will have a 50% and 75% exclusion, respectively.  OBBBA also increases: (i) the Aggregate Gross Asset Requirement from $50 million to $75 million (with inflation adjustments), and (ii) the “Per-Taxpayer Limitation” (defined and discussed later)  in the Per-Issuer Limitation from $10 million to $15 million (with inflation adjustments). [4:  P.L. 119-21.  The Senate parliamentarian removed the short title “One Big Beautiful Bill Act” as extraneous.  Hereinafter, P.L. 119-21 will nonetheless be referred to as the “One Big Beautiful Bill Act” or “OBBBA.”]  [5:  § 70431 of OBBBA.] 


B. Technical Correction

1. OBBBA Amendment

OBBBA adds an inflation adjustment increase to the Aggregate Gross Asset Requirement.[footnoteRef:6]  As enacted, OBBBA makes this amendment to “section 1202(b)” (the subsection is titled “Per‑Issuer Limitation on Taxpayer’s Eligible Gain”) when it should be to “section 1202(d) (the subsection is titled “Qualified Small Business,” which includes the Aggregate Gross Asset Requirement).[footnoteRef:7]  This makes the reference to “paragraphs (1)(A) and (1)(B)” in the text make sense. [6:  § 70431(c)(2) of OBBBA makes the change to section 1(f)(d) from “calendar year 2016” to “calendar years 2025.” § 1202(d)(4)(B) (after technical correction) of the Internal Revenue Code of 1986, as amended (the “Code”).  Hereinafter, all section references denoted by the symbol § or the word “section” shall refer to the Code, unless otherwise noted.]  [7:  § 70431(c)(2) of OBBBA.  § 70431(c)(1) of OBBBA correctly provides, “IN GENERAL.—Subparagraphs (A) and (B) of section 1202(d)(1) are each amended by striking  ‘$50,000,000’ and inserting “$75,000,000’.”] 


2. Solution

Make a technical correction to section 70431(e)(2) of OBBBA so that the INFLATION ADJUSTMENT amendment is to “Section 1202(d).”

C. Amending Eligible Gain and Applicable Percentage

1. OBBBA Amendments

OBBBA amends section 1202(a)(1) and adds new section 1202(a)(5).  Section 1202(a)(1)(B) adds the concept of an “applicable percentage” to realized gain from the sale of QSB stock “acquired” after the “applicable date” (these terms are defined below).  These are defined in section 1202(a)(5), so this provision only applies to QSB stock issued after the enactment of OBBBA (July 4, 2025).

Section 1202(a)(5) defines the “applicable percentage” (hereinafter, “Applicable Percentage”) as follows:[footnoteRef:8] [8:  § 1202(a)(5).] 


· 50% (exclusion of gain), if stock was acquired after the “applicable date” and held for at least 3 years;

· 75% (exclusion of gain), if stock was acquired after the “applicable date” and held for at least 4 years; and

· 100% (exclusion of gain), if stock was acquired after the “applicable date” and held for at least 5 years.

[bookmark: _Hlk201069914]The “applicable date” means the date of enactment.[footnoteRef:9]  However, the foregoing applicable percentages are effective for taxable years beginning after the date of enactment (July 4, 2025). [9:  § 1202(a)(6)(A).] 


[bookmark: _Hlk209365373]Section 1202(a)(6)(B) in defining the “acquisition date” provides:

[bookmark: _Hlk209365385]In the case of any stock which would (but for this paragraph) be treated as having been acquired before, on, or after the applicable date, whichever is applicable, the acquisition date for purposes of this section shall be the first day on which such stock was held by the taxpayer determined after the application of section 1223.[footnoteRef:10] [10:  § 1202(a)(6)(B).] 


2. Problem/Issue

Citing section 1223 in section 1202(a)(6)(B) as the determining factor of the date of acquisition for section 1202 purposes causes a significant amount of uncertainty for purposes of determining the holding period in section 1202(a)(5) and the acquisition date for purposes of section 1202(a)(1)(B).  Section 1223 has fifteen different subsections, but generally provides for tacking of holding periods.  When this reference was included, its possible impact on QSBS planning may not have been known. This provision should likely provide that the “acquisition date” should be determined without regard to section 1223 (as section 1045 does, as discussed below).

In order to be a “qualified small business” (hereinafter, “QSB”) under section 1202, the issuer of the stock must be a C corporation.[footnoteRef:11]  Furthermore, QSBS must be acquired at its original issuance either in exchange for money or other property (other than stock) or as compensation for services provided to such corporation.[footnoteRef:12]  When property is transferred to a C corporation in exchange for stock in the corporation, gain or loss is generally recognized by the contributing shareholder.  The notable exception to this rule is outlined in section 351, generally describing non-recognition transfers of property to a controlled corporation in exchange for stock in the controlled corporation. [11:  See § 1202(d)(1).]  [12:  See § 1202(c)(1)(B).] 


Under section 1223, if property is transferred to a corporation in a section 351 transaction, a transferor’s holding period for the stock received in the transaction is the same as the transferor's holding period for the property exchanged for the stock, if the property was a capital asset or section 1231 property (e.g., real property and depreciable property used in a trade or business in the transferor's hands and held for more than one year).[footnoteRef:13]  The holding period for stock received for property that is not a capital asset or section 1231 property does not include the holding period of the transferred property.  As a result, when a transferor transfers some property that is a capital asset or section 1231 property and other property that is not, the stock received will have a split holding period.[footnoteRef:14]  The transferee corporation's holding period for property received in a section 351 transaction includes the transferor's holding period for the property, because the corporation's basis in the property is determined by reference to the transferor's basis.[footnoteRef:15]  For these purposes, cash, accounts receivable and business assets held for less than one year generally are not subject to section 1223, whereas goodwill and similar intangible assets of a business that has been conducted more than one year generally are subject to section 1223. The holding period for self-created goodwill of a business (including name or brand value, as well as customer relationships) generally begins at the time of or shortly following the inception of the business.[footnoteRef:16] [13:  § 1223(1).]  [14:  Rev. Rul. 85-164, 1985-2 C.B. 117.  See also Rev. Rul. 84-111, 1984-2 C.B. 88 (When multiple assets are contributed in a single transaction, the stock has a split holding period, which is determined based on the relative fair market values of the contributed assets.)]  [15:  See § 1223(2).]  [16:  See, e.g., Friedlaender v. Commissioner, 26 T.C. 1005 (1956), Girt v. Commissioner, 20 T.C.M. 1499 (1961) (presence of recently-established customer relationships did not impact overall holding period of goodwill of business) and Treas. Reg. § 1.197-2(b)(1) (defining “goodwill” to include a business’ name or reputation).] 


After its initial enactment in 1993, section 1202 was amended in 2009 and 2010 to increase the exclusion from 50 percent to 75 or 100 percent exclusions, depending on the acquisition date of the QSBS.  After the 75 percent and 100 percent exclusions were enacted, each of the respective subsections were amended in 2012[footnoteRef:17] to include the following flush language in sections 1202(a)(3) and (a)(4): “In the case of any stock which would be described in the preceding sentence (but for this sentence), the acquisition date for purposes of this subsection shall be the first day on which such stock was held by the taxpayer determined after the application of section 1223.”[footnoteRef:18]  This may have been the genesis of the language adopted in OBBBA for section 1202(a)(6)(B). [17:  American Taxpayer Relief Act of 2012, P.L. 112-240, § 324(b)(1).]  [18:  §§ 1202(a)(3) [flush language] and 1202(a)(4) [flush language].] 


Section 1045 of the Code allows a taxpayer to sell QSBS and defer the recognition of gain (typically recognized gain that is not eligible for exclusion) by rolling the proceeds of the sale, tax free, into a new acquisition of QSBS issued by a different QSB, within sixty days of the sale.  Under section 1045 of the Code, the taxpayer must have held the QSBS for more than six months before the sale.  However, the taxpayer’s holding period for such stock will be determined without regard to section 1223 of the Code.[footnoteRef:19]  For section 1045 rollover purposes, section 1223(13) of the Code provides, in pertinent part, “in determining the period for which the taxpayer has held property the acquisition of which resulted under section 1045 … in the nonrecognition of any part of the gain realized on the sale of other property there shall be included the period for which such other property has been held as of the date of such sale.”[footnoteRef:20]  For section 351 purposes, section 1223(1) provides, “In determining the period for which the taxpayer has held property received in an exchange, there shall be included the period for which he held the property exchanged if, under this chapter, the property has, for the purpose of determining gain or loss from a sale or exchange, the same basis in whole or in part in his hands as the property exchanged, and, in the case of such exchanges the property exchanged at the time of such exchange was a capital asset as defined in section 1221 or property described in section 1231.”[footnoteRef:21]  Further, section 1223(2) states, “In determining the period for which the taxpayer has held property however acquired there shall be included the period for which such property was held by any other person, if under this chapter such property has, for the purpose of determining gain or loss from a sale or exchange, the same basis in whole or in part in his hands as it would have in the hands of such other person.”  Except for section 1223(10) relating to the holding period of property acquired upon the death of decedent, all of the subsections in section 1223 provide for the inclusion of time prior to the tax-free exchange (or other transaction) and a relation back to prior ownership.  As such, the flush language of sections 1202(a)(3) and (a)(4) (and now section 1202(a)(6)(B) added by OBBBA) is broad enough to say that for purposes of determining the QSBS acquisition date, section 1223 could predate the creation of the C corporation if properties are contributed under section 351 of the Code (including a conversion of a pass-through entity to a C corporation). [19:  § 1045(b)(4)(A).]  [20:  § 1223(13).]  [21:  § 1223(1).] 


[bookmark: _Hlk209365515]Thus, for example, consider a taxpayer who purchases business property which is a capital asset on January 1, 2015.  On July 5, 2025, a day after the enactment of OBBBA, taxpayer contributes the property to a newly created C corporation in exchange for originally issued shares of the QSB corporation in a section 351 transaction.  Under section 1223, the holding period of the QSB shares would be deemed to have started on January 1, 2015.  In that case, the taxpayer would be deemed to immediately have a holding period of more than 10 years (satisfying the eligible gain holding period requirement) and the taxpayer’s “Per-Taxpayer Limitation” (defined and discussed below) would be $10 million (not $15 million under OBBBA).  What if the taxpayer had originally acquired the property in 1992, prior to the enactment of section 1202?  What if the taxpayer had acquired several pieces of property in 2005, 2009, and 2020?  There seems to be no tax policy rationale to have different “acquisitions dates” for section 1202 purposes for a QSB corporation newly created after the enactment of OBBBA.

Contrary to the foregoing, section 1202(i)(1) provides, in pertinent part, “In the case where the taxpayer transfers property (other than money or stock) to a corporation in exchange for stock in such corporation… such stock shall be treated as having been acquired by the taxpayer on the date of such exchange.”[footnoteRef:22]  Section 1202(i) makes clear that this rule applies “For purposes of this section,”[footnoteRef:23] namely for purposes of section 1202.  Section 1202(i) was enacted with the original statute in 1993, and as mentioned above, the 75% and 100% exclusions were added in 2009 and 2010 respectively, but the flush language was added in 2012.[footnoteRef:24]  The issue is whether the flush language overrides section 1202(i), which we believe it does not, or whether the flush language applies for some purpose other than for determining the acquisition date of the QSBS. [22:  § 1202(i)(1) and (1)(A).]  [23:  § 1202(i).]  [24:  American Taxpayer Relief Act of 2012, P.L. 112-240, § 324(b)(1).] 


The authors of an excellent article on QSBS[footnoteRef:25] researched the legislative history and have rightfully concluded that the flush language in sections 1202(a)(3) and (a)(4) applies only for section 1045 rollover purposes (not for section 351 purposes).  The authors point to the Senate report,[footnoteRef:26] which focused on section 1045 rollovers, and to the Joint Committee on Taxation’s report which includes the following statement: “The provision is not intended to change the acquisition date determined under Section 1202(i)(1)(A) for certain stock exchanged for property.”[footnoteRef:27]  Just as persuasively, the authors point out that if the flush language applied for property contribution purposes (section 351), it would create inconsistent results that were never intended.  They write, “Interpreting the flush language to apply to property contributions could lead to inconsistent outcomes for founders and investors. For example, if a founder contributed a patent obtained before September 28, 2010, to a new corporation that is capitalized by an investor, the investor would get the 100 percent exclusion, but the founder would not.”[footnoteRef:28] [25:  Janet Andolina and Kelsey Lemaster, Candy Land or Sorry: Thoughts on Qualified Small Business Stock, Tax Notes (Jan. 8, 2018), p. 205.]  [26:  S. Rep. No. 112-208, at 67-69 (2012) (the Senate’s version of the eventual bill was the Family and Business Tax Cut Certainty Act of 2012).]  [27:  JCT, General Explanation of Tax Legislation Enacted in the 112th Congress, JCS-2-13 (Feb. 2013), p. 185, fn. 490.]  [28:  Janet Andolina and Kelsey Lemaster, Candy Land or Sorry: Thoughts on Qualified Small Business Stock, Tax Notes (Jan. 8, 2018), p. 223.  See also Senate Finance Committee, Summary of Provisions in The American Taxpayer Relief Act of 2012, p. 12, “The bill  also clarifies that in the case of stock acquired after February 17, 2009, and before January 1, 2014, the date of acquisition for purposes of determining the percentage exclusion is the date the holding period for the stock begins.” [emphasis added]).  The latter provision is no longer needed, because, as noted above, the 100% exclusion was made permanent in 2015.] 


3. Solution

We respectfully request the following:

· [bookmark: _Hlk209365755]Make a technical correction to section 70431(a) of OBBBA that provides that the “acquisition date” definition of section 1202(a)(6)(B) shall not be determined after the application of section 1223.

· [bookmark: _Hlk209365765]Provide guidance on the flush language in sections 1202(a)(3) and (a)(4) that makes it clear that the reference to section 1223 is for purposes of section 1045.

· [bookmark: _Hlk209365777]Provide guidance that the acquisition date for purposes of determining a taxpayer’s holding period for QSBS purposes is determined under the rule set out in section 1202(i)(1).

D. Per-Issuer Limitation and the Per-Taxpayer Limitation

1. OBBBA Amendment

The Code provides a Per-Issuer Limitation, which prescribes the maximum gain that can be excluded under section 1202(a) of the Code by a taxpayer in a taxable year.  In defining the Per-Issuer Limitation to eligible gain, OBBBA adds the term “applicable dollar limit” (“Applicable Dollar Limit”) to accommodate the increase of the $10 million Per-Taxpayer Limitation to $15 million for stock acquired by a taxpayer after the applicable date.[footnoteRef:29] [29:  § 1202(b)(4)(A) and (B).] 


[bookmark: _Hlk209365842]The Per-Issuer Limitation is applied against “eligible gain,” which is defined, as amended, as “any gain from the sale or exchange of qualified small business stock held for at least 3 years (more than 5 years in the case of stock acquired on or before the applicable date).”[footnoteRef:30]  As such, “eligible gain” has two definitional requirements: (i) gain must be from the sale of QSBS (as defined and discussed below), and (ii) the taxpayer must have held the stock for more than 5 years, if acquired on or before July 4, 2025, or more than 3 years, if acquired after July 4, 2025. [30:  § 1202(b)(2).  Subsection (a) of section 1202 sets out the percentage exclusion available on the sale of stock by a taxpayer other than a corporation and mirrors, but does not reference, the definition of “eligible gain” (any gain from the sale or exchange of qualified small business stock held for more than 5 years).  ] 


As amended, section 1202(b)(1) of the Code provides, “If the taxpayer has eligible gain for the taxable year from 1 or more dispositions of stock issued by any corporation, the aggregate amount of such gain from dispositions of stock issued by such corporation which may be taken into account … for the taxable year shall not exceed the greater of—”[footnoteRef:31] [31:  § 1202(b)(1).] 


· [bookmark: _Hlk209365972]The “applicable dollar limit” (hereinafter, “Applicable Dollar Limit”) for the taxable year (the “Per-Taxpayer Limitation”);[footnoteRef:32] or [32:  § 1202(b)(1)(A).] 


· “10 times the aggregate adjusted bases of qualified small business stock issued by such corporation and disposed of by the taxpayer during the taxable year.”[footnoteRef:33] [33:  § 1202(b)(1)(B).] 


The Applicable Dollar Limit with respect to eligible gain from a disposition of QSB stock in a corporation is:

· If the QSB stock was acquired on or before the applicable date (July 4, 2025), “$10,000,000 reduced by the aggregate amount of eligible gain taken into account by the taxpayer … for prior taxable years and attributable to dispositions of stock issued by such corporation.”[footnoteRef:34] [34:  § 1202(b)(4)(A).] 


· If the QSB stock was acquired after the applicable date (July 4, 2025), $15,000,000, reduced by the sum of:[footnoteRef:35] [35:  § 1202(b)(4)(B).] 


· “the aggregate amount of eligible gain taken into account by the taxpayer … for prior taxable years and attributable to dispositions of stock issued by such corporation and acquired by the taxpayer before, on, or after the applicable date, plus;”[footnoteRef:36] [36:  § 1202(b)(4)(B)(i).] 


· “the aggregate amount of eligible gain taken into account by the taxpayer …  for the taxable year and attributable to dispositions of stock issued by such corporation and acquired by the taxpayer on or before the applicable date.”[footnoteRef:37] [37:  § 1202(b)(4)(B)(ii).] 


The foregoing definition of Applicable Dollar Limit takes into account that QSB corporations that existed prior to the enactment of OBBBA could issue QSB stock after July 4, 2025, and it seeks to ensure that taxpayers who acquired QSB stock under the old rules, which are then sold, would be limited to $10 million of Per-Taxpayer Limitation.  It also ensures that if QSB shares acquired after July 4, 2025 are subsequently sold, then sales of shares (in previous years and the current year) acquired under the old rules would be taken into account for purposes of the taxpayer’s Per-Taxpayer Limitation of $15 million.  This makes clear that taxpayers cannot “double dip” hoping to get $10 million of exclusion for the old shares and $15 million of exclusion for the new shares.   For example, a taxpayer acquires QSB stock of corporation Y in 2019. After holding the stock for 5 years, the taxpayer sells a portion of the stock in 2024, realizing $3 million of eligible gain.  On July 5, 2025, the taxpayer acquires more QSB stock of corporation Y.  In 2029, when the taxpayer sells all of its shares of corporation Y, the Applicable Dollar Limit for the taxable year will be, ignoring the cost-of-living increase discussed below, $12 million ($15 million minus the $3 million of eligible gain from 2024).

[bookmark: _Hlk208675943]	The Per-Taxpayer Limitation for QSB stock issued after July 4, 2025 will be inflation-adjusted starting in either 2026 or 2027.  The text of OBBBA provides the inflation adjustment applies “In the case of any taxable year beginning after 2026,”[footnoteRef:38] but section 1202(b)(5)(A)(ii), as amended in OBBBA, changes the reference in section 1(f)(3) from “calendar year 2016” to “calendar year 2025.”[footnoteRef:39]  In other words, as written, there will be no inflation adjustment in 2026, but starting in 2027, the inflation adjustment to the Per-Taxpayer Limitation will be increased from $15 million to a number that includes the aggregate amount of inflation adjustments for calendar years 2025 and 2026 (a 2-year inflation  adjustment).  The Senate Finance Committee, in its section-by-section explanation, states, “the proposal increases the per-issuer dollar cap to $15 million for post-enactment shares, indexed to inflation beginning in 2027.”[footnoteRef:40]  However, there doesn’t seem to be any obvious policy reason to calculate the inflation adjustment in that manner.  It is equally plausible to believe either of the following is true: (i) section 1202(b)(5)(A) should read as “In the case of any taxable year beginning after 2025…;” or (ii) section 1202(b)(5)(A)(ii) should change the reference in section 1(f)(3) from “calendar year 2016” to “calendar year 2026.”  The former suggested language would provide a 1-year inflation adjustment calculated from the beginning of 2025 that would be effective at the beginning of 2026.  The latter suggested language would provide no inflation adjustment in 2026 but would provide a 1-year inflation adjustment calculated from the beginning of 2026 that would be effective at the beginning of 2027. [38:  § 70431(b)(2) of OBBBA (emphasis added).]  [39:  § 70431(b)(2) of OBBBA (emphasis added) and § 1202(b)(5)(A)(ii).]  [40:  Senate Finance Committee Section-By-Section Explanation, p. 27.] 


[bookmark: _Hlk208672295]This  inflation adjustment will continue until the Per-Taxpayer Limitation has been exhausted.  The Code provides, “No Increase Once Limit Reached— If, for any taxable year, the eligible gain attributable to dispositions of stock issued by a corporation and acquired by the taxpayer after the applicable date exceeds the applicable dollar limit, then notwithstanding any increase under subparagraph (A) for any subsequent taxable year, the applicable dollar limit for such subsequent taxable year shall be zero.” [footnoteRef:41] [41:  § 1202(b)(5)(B) (emphasis added).] 


2. Problem

[bookmark: _Hlk209366161][bookmark: _Hlk208672538][bookmark: _Hlk208672734]The “No Increase Once Limit Reached” provision is obviously included to ensure that if a taxpayer sells QSB stock, realizing eligible gain equal to the Applicable Dollar Limit, the taxpayer can’t then claim additional exclusion (Applicable  Dollar Limit) in subsequent years due to the inflation adjustment.  The provision was probably included with the intention that if a taxpayer realizes $6 million of eligible gain (40% of the $15 million Additional Dollar Limit, ignoring inflation adjustments) in one year, the taxpayer’s inflation adjustment should be to the remaining unused Applicable Dollar Limit the following year (inflation-adjustment based on $9 million).  However, that is not what it says.

[bookmark: _Hlk209366175]As written, the provision results in an Additional Dollar Limit of zero only if eligible gain for the year exceeds the Applicable Dollar Limit, and more importantly, the inflation adjustment provision is not clearly tied to the balance of the Additional Dollar Limit at the end of each taxable year.  Rather, it reads, “In the case of any taxable year beginning after 2026, the $15,000,000 amount in paragraph (4)(B) shall be increased by…”[footnoteRef:42]  In other words, a taxpayer could realize just enough eligible gain each year, leaving a small balance of Applicable  Dollar Limit (e.g., $100), and claim to get the inflation-adjustment based on $15 million starting from 2026. [42:  § 1202(b)(5).] 


3. Solution

We respectfully request the following:

· [bookmark: _Hlk209366225]Provide guidance or make a technical correction to section 70431(b)(2) of OBBBA in a manner that makes clear that the inflation adjustment in 1202(b)(5)(A) provides for either: (i) no inflation adjustment in 2026, but starting in 2027, the inflation adjustment to the Per-Taxpayer Limitation will be increased from $15 million to a number that includes the aggregate amount of inflation adjustments for calendar years 2025 and 2026 (a 2-year inflation  adjustment); (ii) a 1-year inflation adjustment calculated from the beginning of 2025 that would be effective at the beginning of 2026; or (iii) no inflation adjustment in 2026 but providing a 1-year inflation adjustment calculated from the beginning of 2026 that would be effective at the beginning of 2027.

· [bookmark: _Hlk209366240]Amend and provide guidance on section 70431(b)(2) of OBBBA so that section 1202(b)(5)(A) reads,  (A) IN GENERAL.—In the case of any taxable year beginning after 2025, the unused applicable dollar limit determined under paragraph (4)(B)  at the end of the previous taxable year shall be increased by an amount equal to—"

· [bookmark: _Hlk209366256]Amend section 70431(b)(2) of OBBBA so that section 1202(b)(5)(B) makes clear that there is no inflation-adjustment to any portion of the aggregate applicable dollar limit that has been used in previous taxable years.

E. Aggregate Gross Asset Requirement

1. OBBA Amendments

[bookmark: _Hlk209104173]OBBBA increases the Aggregate Gross Asset Requirement from $50 million to $75 million in defining a QSB.[footnoteRef:43]  It should be noted that OBBBA made this change by simply striking “$50,000,000” and inserting “$75,000,000.”   As such, this new requirement is not tied to QSB shares issued after the applicable date; rather, it applies to all QSB qualification shares issued after the initial enactment of section 1202 in 1993. [43:  § 70431(c) of OBBBA and § 1202(d)(1) (after technical correction).] 


[bookmark: _Hlk209104203]As amended, the provision now provides that a QSB means any domestic C corporation if:[footnoteRef:44] [44:  § 70431(c)(1) of OBBBA.] 


· [T]he aggregate gross assets of such corporation (or any predecessor thereof) at all times on or after the date of the enactment of the Revenue Reconciliation Act of 1993 and before the issuance did not exceed $75,000,000,[footnoteRef:45] [45:  § 1202(d)(1)(A).] 


· [T]he aggregate gross assets of such corporation immediately after the issuance (determined by taking into account amounts received in the issuance) do not exceed $75,000,000,[footnoteRef:46] and [46:  § 1202(d)(1)(B).] 


· [S]uch corporation agrees to submit such reports to the Secretary and to shareholders as the Secretary may require to carry out the purposes of this section.[footnoteRef:47] [47:  § 1202(d)(1)(C).] 


[bookmark: _Hlk209104258]With regard to the effective date, OBBBA provides, “The amendments made by this subsection shall apply to stock issued after the date of the enactment of this Act.”[footnoteRef:48] [48:  § 70431(c)(3) of OBBBA.] 


[bookmark: _Hlk209104309]Assuming the technical correction noted above is made to the inflation adjustment to the Aggregate Gross Asset Requirement, new section 1202(d)(4) provides that the $75 million limit amount will be increased by the cost-of-living adjustment starting in 2026 or 2027, but it is not clear which and from when it should be calculated.  Again, as with the inflation adjustment language for the Per-Taxpayer Limitation discussed above, the text of OBBBA provides the inflation adjustment applies in “the case of any taxable year beginning after 2026,”[footnoteRef:49]  but section 1202(d)(4), as corrected, changes the reference in section 1(f)(3) from “calendar year 2016” to “calendar year 2025.”[footnoteRef:50]  The Senate Finance Committee, in its section-by-section explanation, states, “For stock issued after the applicable date, the corporate-level aggregate-asset ceiling is increased to $75 million, indexed to inflation beginning in 2027.”[footnoteRef:51] The discussion points on the inflation adjustment calculation for the Per-Taxpayer Limitation as written in OBBBA are the same with respect to the inflation adjustment to the Aggregate Gross Asset Requirement. [49:  § 70431(b)(1) of OBBBA.]  [50:  § 70431(b)(2) of OBBBA (emphasis added) and § 1202(b)(5)(A)(ii).]  [51:  Senate Finance Committee Section-By-Section Explanation, p. 27.] 


2. Problem/Guidance

[bookmark: _Hlk209104326][bookmark: _Hlk209366345]As written, section 1202(d)(1)(A) provides that in order for a corporation to be considered a QSB, the Aggregate Gross Assets of the corporation “at all times on or after the date of enactment” of section 1202 may not exceed $75 million.  How then should we interpret a situation where prior to the enactment of OBBBA, a C corporation that was a QSB in all other respects except it exceeded the $50 million Aggregate Gross Asset Requirement (e.g., $60  million), but after OBBBA’s enactment did not exceed the new Aggregate Gross Asset Requirement limit of $75 million?  Has the foregoing corporation violated the “at all times” requirement in a manner  that all future issuances of stock from the corporation will not be considered QSBS?  It would seem that given the amended text of section 1202(d)(1)(A) referring back to the date of the original enactment of section 1202 in 1993, the corporation would still be considered a QSB and could issue QSB stock after July 4, 2025 under the new rules of OBBBA.

[bookmark: _Hlk209104338]In the foregoing example, what if after exceeding the $50 million Aggregate Gross Asset Requirement (e.g., $60 million), but prior to July 4, 2025, the corporation issued shares to an investor?  What is the treatment of those shares?  Under the old rules those shares would not have been considered QSBS.  It would seem that since the effective date of the OBBBA amendments “apply to stock issued after the date of the enactment,” then these shares would not be considered QSBS, notwithstanding the reference back to 1993.  A contrary interpretation could be since section 1202(d)(1)(A) refers back to the date of the original enactment of section 1202, these latter issued shares could nonetheless be considered QSBS after the enactment of OBBBA.

3. Solution

We respectfully request the following:

· Provide guidance or make a technical correction to section 70431(c)(2) of OBBBA in a manner that makes clear that the inflation adjustment in 1202(d)(4) provides for either: (i) no inflation adjustment in 2026, but starting in 2027, the inflation adjustment to the Aggregate Gross Asset Requirement will be increased from $75 million to a number that includes the aggregate amount of inflation adjustments for calendar years 2025 and 2026 (a 2-year inflation  adjustment); (ii) a 1-year inflation adjustment calculated from the beginning of 2025 that would be effective at the beginning of 2026; or (iii) no inflation adjustment in 2026 but providing a 1-year inflation adjustment calculated from the beginning of 2026 that would be effective at the beginning of 2027.

· [bookmark: _Hlk209366419]Confirm that the $75 million Aggregate Gross Asset Requirement correctly refers back to the date of enactment and not the acquisition date of the QSB shares.  As such, a corporation that might have exceeded the Aggregate Gross Asset Requirement under pre-OBBBA rules ($50 million) will continue to be a QSB, provided that it qualifies under the post-OBBBA requirements.

· [bookmark: _Hlk209366428]Clarify the treatment of shares acquired prior to enactment of OBBBA, which when issued would not have been considered QSBS because it failed the Aggregate Gross Asset Requirement, but which would qualify under the post-OBBBA definition of the Aggregate Gross Asset Requirement.
[bookmark: _Hlk208675142]
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