

34923353


34923353


34923353
I. Gift Tax Treatment of Trump Account Contributions
A. Background
Enacted July 4, 2025, an act to provide for reconciliation pursuant to title II of H. Con. Res. 14. (the “Act”) provides for the creation of “Trump accounts” to encourage saving for a child’s future.  The provisions relating to Trump accounts are in Internal Revenue Code section 530A.  Code section 530A is silent regarding the gift tax treatment of a contribution to a Trump account.
B. Problem
Absent an exclusion, a gift tax is imposed on the transfer of property by gift.  Code section 2501(a)(1).  Exclusions from such treatment are described in Code section 2503.  In particular, Code section 2503(b) describes the annual exclusion, which is $10,000 per donor per donee as adjusted for inflation.  For gifts made in 2025, the annual exclusion is $19,000 per donor per donee.  The annual exclusion only applies to gifts that are gifts of “a present interest in property.”  Code section 2503(b)(1).
When Congress created qualified tuition program accounts (“529 accounts”) to provide a savings mechanism for education, the authorizing statute included Code section 529(c)(2) describing the gift tax consequences of a gift to a 529 account.  Code section 529(c)(2)(A)(i) provides that a contribution to a 529 account on behalf of a designated beneficiary “shall be treated as a completed gift to such beneficiary which is not a future interest in property.”  This language qualifies contributions to a 529 account for the annual exclusion from gift tax.
The legislation enacting Trump accounts does not include similar language.  We believe that this was an oversight.  In the absence of specific language qualifying contributions to Trump accounts for the annual exclusion, such contributions would not so qualify because they are not gifts of a present interest in property.  As a result, any contribution to a Trump account will require the donor to file a federal gift tax return reporting the contribution and requiring the donor to either use a portion of his or her lifetime exemption to cover the contribution or (if the donor has no remaining lifetime exemption) pay gift tax.
If a contribution to a Trump account were to qualify for the annual exclusion, such a gift would not trigger a gift tax return filing requirement pursuant to Code section 6019(a) (“Any individual who in any calendar year makes any transfer by gift other than ... (1) a transfer which under subsection (b) or (e) of section 2503 is not to be included in the total amount of gifts for such taxable year ... shall make a return for such year with respect to the gift tax imposed by subtitle B.”).
C. Solution
Language similar to that in Code section 529(c)(2)(A)(i) should be added to Code section 530A as a technical correction to provide that contributions to Trump accounts “shall be treated as a completed gift to such beneficiary, which is not a future interest in property.”
Alternatively, the IRS and Treasury could issue guidance under Code section 530A providing that contributions to Trump accounts “shall be treated as a completed gift to such beneficiary, which is not a future interest in property.” 

II. Section 68 Limitation on Itemized Deductions
A. Background
The operation of the former version of Code section 68, which imposed a limitation on the amount of certain itemized deductions allowed to taxpayers whose adjusted gross incomes exceeded certain levels, was suspended by the 2017 Tax Cut and Jobs Act (the “TCJA”) for the years 2018 through 2025.  This limitation was commonly referred to as the “Pease” limitation.  The former Pease limitation did not apply to estates and trusts.  The Act permitted the suspension of the Pease limitation to expire but amended the section in the following three significant ways:
1. New Code section 68 caps the tax reducing value of the deductible itemized deductions at 35%.  The new version does this by requiring a taxpayer to reduce the amount of his or her itemized deductions by 2/37ths of the lesser of (i) the amount of all of his or her itemized deductions or (ii) the excess of his or her taxable income, computed without reducing the taxpayer’s adjusted gross income by his or her itemized deductions, over the dollar amount at which the 37% tax bracket begins to apply.

2. The limitation now applies to medical deductions, the deduction for investment interest, and the deduction for certain casualty or theft losses.  These deductions were excluded from the former version of Code section 68.

3. Estates and trusts are no longer excluded from the operation of Code section 68.

B. Problems 
New Code section 68 has two main problems:
1. The new 2/37 reduction is not limited to taxpayers who have income that is subject to a 37% tax—for instance, it could be long-term capital gains or qualified dividends taxed at 20%.  The application of Code section 68 to these taxpayers appears inconsistent with the legislation’s stated intent.

2. The extension of Code section 68 to estates and trusts may result in the disallowance of deductions that are unique to estates and trusts and that don’t apply to individuals. Section 68 applies to individuals and section 641(b) taxes estate and trusts as individuals “except as otherwise provided in this part.”  Some provisions of part 1 of Subchapter J, such as sections 651, 661 and 642(c), although called “deductions” are more in the nature of allocations of income to beneficial owners, particularly where distributions are mandated (such as in the case of the termination of an estate or trust or a charitable lead trust that is required to distribute income to charity).  Similarly, the deduction for the administration expenses of estates and estates that are not commonly or customarily incurred by individuals is particular to the calculation of income of a trust or estate and expressly inapplicable to individuals.  In some cases, applying Code section 68 to estates and trusts may cause double taxation.
Each of these issues is discussed below together with possible solutions. 
C.  Application to Taxpayers Whose Income Is Not Taxed at 37%
1. The Problem

Code section 68(a), “In general,” provides:
In the case of an individual, the amount of the itemized deductions otherwise allowable for the taxable year (determined without regard to this section) shall be reduced by 2/37 of the lesser of -
(1)	such amount of itemized deductions, or
(2)	so much of the taxable income of the taxpayer for the taxable year (determined without regard to this section and increased by such amount of itemized deductions) as exceeds the dollar amount at which the 37 percent rate bracket under section 1 begins with respect to the taxpayer.
Code section 1(h) provides that a taxpayer’s “adjusted net capital gain,” which is defined to include qualified dividend income, is taxed at various rates, from 20% to 28%.
The Staff of the Joint Committee on Taxation summarized the proposed new Code section 68 in JCX-21-25 (May 12, 2025):
This provision permanently repeals the Pease limitation and replaces it with a new overall limitation on the tax benefit of itemized deductions, applicable to individuals, estates, and trusts. For a taxpayer with taxable income that, before reduction for itemized deductions, exceeds the dollar amount at which the 37-percent tax rate bracket begins, this provision generally caps the tax-reducing value of each dollar of otherwise allowable itemized deductions at 35 cents. This new limitation is effective for taxable years beginning after December 31, 2025.
The Senate Finance Committee’s summary released after the Act was enacted states:
This provision permanently repeals the Pease limitation and replaces it with a new overall limitation on the tax benefit of itemized deductions, applicable to individuals, estates, and trusts. For a taxpayer with taxable income that, before reduction for itemized deductions, exceeds the dollar amount at which the 37-percent tax rate bracket begins, this provision generally caps the tax-reducing value of each dollar of otherwise allowable itemized deductions at 35 cents. This new limitation is effective for taxable years beginning after December 31, 2025.
2. Possible Solution
If Congress did not intend the Code Section 68 limitation to apply to income not taxed at the 37% rate, it could consider a technical amendment to Code section 68(a)(2) that would read as follows:
“(2) so much of the taxable income of the taxpayer for the taxable year (determined without regard to this section and increased by such amount of itemized deductions) reduced by the amount of the taxpayer’s income subject to tax under section 1(h)”.
Alternatively, the IRS and Treasury could consider issuing guidance clarifying how Code section 68(a)(2) should be applied in the context of Code section 1(h), considering the apparent legislative intent as described in JCX-21-25 and the Senate Finance Committee’s summary.
D.  Overbroad Application to Estates and Trusts
1. The Problem
Like former Code section 68, new Code section 68 specifically applies only “In the case of an individual.” While former Code section 68(e) provided a special exception for estates and trusts, that section was repealed by the Act. Accordingly, without such an exception, it would now appear that Code section 68 may be construed to apply to estates and trusts based on the following:
· Code section 63(d) defines itemized deductions for all purposes of the income tax as all the deductions allowed to taxpayers other than the standard deduction and the deductions listed in Code section 62 that are allowed in calculating adjusted gross income.  Since the deductions allowed by sections 642, 651, and 661 and the deductions for administration expenses are not listed in Code section 62, they are all itemized deductions and apparently subject to Code section 68’s limitation. While Regulation section 1.67-4(a)(ii) specifically states that Code section 651 and 661 deductions and administration expenses that are not commonly or customarily incurred by individuals “are not itemized deductions under section 63(d),” that regulation may only be applicable for purposes of Code section 67. 

· [bookmark: _Hlk209203533]Code section 641(b) states, “The taxable income of an estate or trust shall be computed in the same manner as in the case of an individual, except as otherwise provided in this part.” A major question about new Code section 68 in the context of Code section 641 is whether it only should apply to estate and trust deductions that are “in the same manner as in the case of an individual,” or whether it also should impact those special deductions in Subchapter J that only apply to estates and trusts and not to individuals – the “except as otherwise provided in this part.” 
Under Subchapter J of the Code, the ways in which most estates and trusts calculate their income tax differ from the way individuals calculate their income tax primarily in three ways:
· First, estates and trusts serve partially as conduits:

· “Deductions” allowed to estates and trusts under sections 651, 661 and 642(c) should be viewed as merely a mechanism to attribute income from the estate or trust to the beneficial owners of such income, particularly in the case of an estate or trust that is making liquidating distributions to beneficial owners and charitable lead trusts making mandatory distributions to charity.   Applying Code section 68 to Code section 651 or 661 may result in double taxation.  Any amount that a trust or estate deducts under Code section 651 or 661 is included in its beneficiaries’ gross income under Code section 652 or 662.  The beneficiary clearly could be subject to Section 68’s disallowance of deductions by virtue of including the estate or trust’s distribution in gross income. However, it is not clear whether Code section 68 also should apply as a double tax at the estate or trust level to the special section 651 or 661 distribution deductions under Subchapter J for distributing the income to that beneficiary.

· Consider, for example, a trust with $1 million of gross income and no expenses.  It distributes all its income to its beneficiary.  The trust has a distribution deduction of $1 million under Code section 661 but, after application of the Code section 68 limitation (assuming a trust in 2026 pays tax at a 37% rate on income above $15,650, as it does in 2025), it will pay an income tax of $53,213.  The beneficiary will pay tax on the entire $1,000,000, and the addition of this amount to the beneficiary’s gross income will ensure that his or her deductions are also subject to the Code section 68 limitation.

· When an estate or trust distributes its gross income to charity and that distribution is authorized by the governing instrument, that distribution is deductible by the estate or trust. Code section 642(c) prevents an estate or trust from being taxed on the amount of its gross income that is distributed to its charitable beneficiaries.  Code section 663(a)(2) recognizes that Code section 642(c) takes the place of any Code section 661 deduction.
· Second, an estate and a post-mortem revocable trust distribute all their assets to their beneficiaries over a relatively short period of time and report associated income – including income in respect of a decedent under Code section 691 – often in lump sums that represent substantially more than a single year’s earnings. In contrast, an individual’s income tax return generally reports income from a single year’s earnings.
In addition to estates and post-mortem revocable trusts, we also recognize that charitable lead trusts often pay a large portion of their assets to charity under Code section 2055(e)(2)(B).  Revenue Procedure 2007-46 provides sample testamentary charitable lead annuity trust provisions and in section 5.01(2) explains the Code section 642(c)(1) charitable deduction in that context.
· Third, estates and trusts incur expenses that are unique to the administration of trusts and estates and that are not commonly or customarily incurred by individuals.
2. Possible Solutions
a. Solution for Limiting the Application of Section 68 to Deductions Applicable to Individuals
If Congress did not intend the Code section 68 limitation to apply to the unique deductions for estates and trusts under Subchapter J of the Code, it could consider a technical amendment of Code section 68 to clarify that it only applies to deductions that would be computed in the same manner as in the case of an individual, and not to deductions that only apply to estates and trusts as otherwise provided in Subchapter J of the Code.  In addition to the deductions to which section 67(e) refers, we think the deduction allowed by section 642(c) should also be expressly excepted from the application of section 68, particularly in the case of mandatory and liquidating distributions.
Alternatively, the IRS and Treasury could consider issuing guidance under Code section 68 providing that it only applies in the case of an estate or trust to deductions that would otherwise apply in the case of an individual. 
b. Solution to the Double Taxation Problem
Subsection (e) of Code section 67, which disallows the deductibility of a large category of itemized deductions referred to as “miscellaneous itemized deductions,” recognizes the uniqueness of the section 651 and 661 deductions and the deduction for the unique administration expenses of trusts and estates.  It provides as follows:
For purposes of this section, the adjusted gross income of an estate or trust shall be computed in the same manner as in the case of an individual, except that -
(1)	the deductions for costs which are paid or incurred in connection with the administration of the estate or trust and which would not have been incurred if the property were not held in such trust or estate, and
(2)	the deductions allowable under sections 642(b), 651, and 661,
shall be treated as allowable in arriving at adjusted gross income. Under regulations, appropriate adjustments shall be made in the application of part I of subchapter J of this chapter to take into account the provisions of this section.
Unfortunately, Code section 67(e) begins by saying that its modification of AGI applies only for purposes for Code section 67.  
The regulations under Code section 67, however, do not limit the application of Code section 67(e) to Code section 67.  Instead, they provide:
(1)	Section 67(e) deductions.
(i)	In general. An estate or trust (including the S portion of an electing small business trust) not described in §1.67-2T(g)(1)(i) (a non-grantor trust) must compute its adjusted gross income in the same manner as an individual, except that the following deductions (section 67(e) deductions) are allowed in arriving at adjusted gross income:
(A) Costs that are paid or incurred in connection with the administration of the estate or trust that would not have been incurred if the property were not held in such estate or trust; and
(B) Deductions allowable under section 642(b) (relating to the personal exemption) and sections 651 and 661 (relating to distributions).
(ii)	Not disallowed under section 67(g). Section 67(e) deductions are not itemized deductions under section 63(d) and are not miscellaneous itemized deductions under section 67(b). Therefore, section 67(e) deductions are not disallowed under section 67(g).
If Congress did not intend the Code section 68 limitation to apply to the unique administration expenses of estates and trusts or to the deductions allowed by Code sections 651 and 661, it could consider a technical amendment of Code section 67(e) to provide that it applies for purposes of Code section 68 as well as for purposes of Code section 67.
Alternatively, the IRS and Treasury could consider issuing guidance under Code section 68 providing that for purposes of determining the adjusted gross income of an estate or trust, the adjusted gross income of an estate or trust is adjusted gross income as defined in Code section 67(e).  There is some precedent for a regulation looking to Code section 67 for guidance as to how to calculate the adjusted gross income of an estate or trust.  The regulations under Code section 30D dealing with the clean vehicle credit provide, without any direction in the Code, that estates and trusts should calculate their modified gross income in the same manner that they calculate their adjusted gross incomes under Code section 67(e). (Treas. Reg. § 1.30D-2(b)(32)(ii))
c. Solution to the Code section 642(c) Deduction
Code section 642(c)(1) provides that the charitable deduction for gross income paid to charity is “without limitation.”  Code section 642(c)(2) similarly provides that the charitable deduction for amounts permanently set aside for charity by an estate or by a trust that is treated as part of an estate is “without limitation.”  Regulation sections 1.642(c)-1(a)(1) and 1.642(c)-2(a) recognize that the Code section 642(c) deduction is “in lieu of the limited charitable contributions deduction authorized by section 170(a).”  This “without limitation” provision that applies to trusts and not to individuals   originates in section 162(a) of the 1939 Internal Revenue Code, as explained by the U.S. Supreme Court in United States v. Benedict, 338 U.S. 692 (1950).  Given that the Code section 642(c) is fundamentally different for estates and trusts from  the Code section 170(a) deduction for individuals, it is possible that Congress did not intend Code section 68 to limit Code section 642(c)(1) and (2) deductions.
If Congress did not intend the Code section 68 limitation to apply to the deduction allowed to estates and trusts for their payments from gross income to charity and their permanent set asides from gross income for charity, it could consider a technical amendment to Code section 67(e) to add the Code section 642(c) deduction to the list of deductions trust and estates take in computing adjusted gross income.  That technical amendment, together with the one suggested above in connection with the Code section 651 and 661 deductions and the unique administration expense deductions of trusts and estates, would ensure that the Code section 642(c) deduction would not be subject to the Code section 68 limitations.
Alternatively, the IRS and Treasury could consider issuing guidance under Code section 68 to resolve the ambiguity now in the Code by either providing that the “without limitation” language now in Code section 642(c) takes precedence over Code section 68 or that Code section 68 takes precedence over the “without limitation” language in Code section 642(c).
If that approach is not taken then we have an additional point to consider.  As mentioned above, an estate and a post-mortem revocable trust distribute all their assets to their beneficiaries over a relatively short period of time and report associated income – including income in respect of a decedent under Code section 691 – often in lump sums that represent substantially more than a single year’s earnings.  In contrast, an individual’s income tax return generally reports income from a single year’s earnings.  If an estate or post-mortem revocable trust distributes all its gross income to charity, imposing income tax would contravene the public policy favoring charitable deductions described in Benedict.  Furthermore, Hartwick College v. U.S., 801 F.2d 608 (2nd Cir. 1986), suggests that Congress generally does not intend to limit Code section 642(c) deductions the way that Congress intended to limit Code section 2055 deductions.
Lastly, if Code section 68 does apply to Code section 642(c) deductions, there is some uncertainty as to how to calculate the amount of  the Code section 642(c)(2) set aside  deduction.  If the income tax caused by the disallowance under Code section 68 of a portion of the charitable deduction  reduces the amount of the set aside deduction, the calculation of the amount of the deduction could require a complicated interrelated set of calculations involving two unknown but related variables. Per Edwards v. Slocum, 264 U.S. 61 at 63, 44 S.Ct. 293 at 293 (1924) cited in Hartwick College, “algebraic formulae are not lightly to be imputed to legislators.”  This problem does not arise in connection with the Code section 642(c)(1) deduction because the amount of that deduction is limited to the amount actually paid to charity.  The fact that the trust may have to pay income tax on a portion of what it paid to charity will not reduce the amount of the Code section 642(c)(1) deduction.
The decision in Hartwick College  permits the Code section 642(c)(2) deduction to be calculated without reduction for income taxes that might be imposed on the amount set aside.  In that case, the income taxes to which the set aside amount was subject were caused by the use of income to pay administration expenses that were deducted for estate tax purposes. We recommend that the IRS issue guidance consistent with that decision  explicitly permitting  the amount of the Code section 642(c)(2) deduction to be calculated without reduction for any income tax caused by the Code section 68 disallowance.  That would mean, for example, that an estate with gross income of $1,000,000 the only beneficiary of which is charity would be treated as having permanently set aside $1,000,000 for charity despite the fact that the amount that is ultimately available for charity would be reduced by the income tax caused by the reduction under Code section 68 of the size of the  Code section 642(c)(2) deduction.  
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