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DRAFT--June 21, 2021
Internal Revenue Service CC:PA:LPD:PR (Notice 2021-28) Room 5203
Post Office Box 7604
Ben Franklin Station
Washington, D.C. 20044

Submitted electronically at www.regulations.gov

Re: ACTEC Additional Recommendation for 2021-2022 Priority Guidance Plan (Notice 2021-28) 
Dear Ladies and Gentlemen, 
The American College of Trust and Estate Counsel (“ACTEC”) previously submitted by letter dated May 26, 2021, recommendations pursuant to Notice 2021-28, 2021-18 I.R.B. 1130, published April 14, 2021, which invites recommendations for items that should be included on the 2021-2022 Priority Guidance Plan.  While the Notice requests recommendations for guidance be submitted by Friday, May 28, 2021, the Notice also notes that Taxpayers may submit recommendations for guidance at any time during the year.
ACTEC is a professional organization of approximately 2,400 lawyers from throughout the United States.  Fellows of ACTEC are elected to membership by their peers on the basis of professional reputation and ability in the fields of trusts and estates and on the basis of having made substantial contributions to those fields through lecturing, writing, teaching, and bar activities.  Fellows of ACTEC have extensive experience in providing advice to taxpayers on matters of estate and generation-skipping transfer taxes and business succession planning.  ACTEC offers technical comments about the law and its effective administration but does not take positions on matters of policy or political objectives.
As set forth in the attached comments, ACTEC recommends an additional item for the Priority Guidance Plan.  ACTEC proposes expedited finalization of proposed regulation section 26.2642-7 issued in 2008[footnoteRef:2] regarding relief pursuant to regulations §§301.9100-1 through 301.9100-3 (“9100 relief”) to make a late allocation of GST exemption as if timely.  In particular, ACTEC proposes that the government include in the final regulations a specific provision that relief may be granted in appropriate circumstances for a gift to a trust in the case where the taxpayer has made an election on the United States Gift (and Generation-Skipping Transfer) Tax Return (a “gift tax return”) reporting that gift that the automatic allocation rules applicable to an allocation of GST exemption to a gift in trust do not apply (an “election out”).   [2:  Published in the Federal Register on April 17, 2008 (REG-147775-06), ] 

If you would like to discuss this recommendation, please contact the primary drafters identified in each attachment; or Beth Kaufman, Chair of the Tax Policy Study Committee, at 202.862.5062 or bkaufman@capdale.com; or Deborah O. McKinnon, ACTEC Executive Director, at 202.684.8460 or domckinnon@actec.org.
Respectfully submitted, 


Ann B. Burns, President
	




ACTEC Proposal—Expedite Finalizing Proposed Regulation Section 26.2642-7.  Further, that 9100 Relief be Available Where the Taxpayer Has Elected Out of Automatic Allocation 
Until the “Economic Growth and Tax Relief Reconciliation Act of 2001” (“EGTRRA”), the failure to allocate GST exemption on a timely filed gift tax return was irrevocable.  Assuming that no automatic allocation had occurred, which before EGTRRA was limited to direct skips, the only option available for a transferor who for any reason failed to allocate timely was to make a late allocation of GST exemption.  Because the assets transferred to the trust may have appreciated from the date the gift was first made until the failure to allocate GST exemption was discovered, making a late allocation would not put the transferor in the same position as if a timely allocation had been made.  In contrast, if the transferor makes a timely allocation of GST exemption to a transfer, the original gift or estate tax value of the transfer to the trust is used to determine the amount of GST exemption that is necessary to produce an inclusion ratio of zero rather than the value of the trust as of the date of the late allocation.  This difference resulted in tax return preparers being sued, sometimes for significant amounts of damages, when the transferred assets had appreciated substantially.
For lifetime transfers in 2001 and thereafter, EGTRRA expanded the rules providing for automatic allocation of GST exemption to apply to each “indirect skip,” unless the transferor “elects out” of the automatic allocation rule.  IRC §2632(c)(1) provides that the automatic allocation of GST exemption to indirect skips applies to the extent necessary to make the inclusion ratio for each indirect skip zero, or to make the inclusion ratio as small as possible if zero is not possible. 
An indirect skip is defined as a lifetime transfer (other than a direct skip) to a “GST trust” as defined in IRC §2632(c)(3)(B).  A GST trust is any trust that could have a generation-skipping transfer occur with respect to the transferor except for a trust that falls into one or more of six categories of trusts listed in IRC §2632(c)(3)(B).  Several categories are open to interpretation with the result that tax return preparers are often uncertain about whether a trust fits into a category.  A GST trust also is any trust that the transferor has elected to be treated as a GST trust, whether or not it falls within one or more of the six categories.  Thus the transferor may elect in or out of the automatic allocation of GST exemption for lifetime transfers in 2001 and thereafter.  The automatic allocation to direct skips continues to apply as before.
The election to be treated as a GST trust so that GST exemption is automatically allocated, or to elect out of the automatic allocation rules, must be made on a timely-filed gift tax return for the year in which the transfer was made.  Regulation §26.2632-1(b)(2)(ii) provides that a transferor may elect out of the automatic allocation of GST exemption for an indirect skip by making an election as described, but also by making an affirmative allocation of GST exemption that is less than (but not equal to) the value of the property transferred as reported on that return.  
Relief for certain tax elections is available pursuant to Regulations §§301.9100-1 through 301.9100-3 (“Section 9100 relief”).  Section 9100 relief allows the government to grant an extension of time to make an election with a deadline set forth in Treasury regulations (“a regulatory election”) such that although made after the regulatory deadline, the election will be treated as if made timely.  However, before EGTRRA, the IRS maintained that an allocation of GST exemption was a statutory election and thus ineligible for the discretionary extension of time to make a regulatory election under Regulations §301.9100-3.  See PLRs 9840011, 9835025, 9827032, 9813013, 9226014.  Regulations §301.9100-2(b) provides an automatic 6-month extension for regulatory or statutory elections whose due dates are the due date of the return (including extensions) if the return was timely filed by the due date (including extensions).  However, in many cases when an error concerning the allocation of GST exemption has occurred, no gift tax return has been filed or the errors are not discovered within 6 months of the due date of the return.
EGTRRA added IRC §2642(g)(1), which directs the Secretary by regulation to prescribe circumstances and procedures under which extensions of time will be granted to make an allocation of GST exemption for lifetime gifts or gifts at death, elections under IRC §2632(b)(3) (elections out of deemed allocations to direct skips), and elections under IRC §2632(c)(5)(A)(i)-(ii) (elections in and out of automatic allocations to indirect skips).  In determining whether to grant relief, the IRS is directed to consider all relevant circumstances including evidence of intent to be exempt from the GST tax in the trust instrument and such other factors as the Secretary deems relevant.  IRC §2642(g)(1)(B).  When relief is granted, the original gift or estate tax value of the transfer to the trust is used in determining the allocation of GST exemption instead of the value of the trust at the time a late allocation would be made.  The effective date provides that the section applies to requests pending on, or filed after, December 31, 2000.
The GST tax provisions of EGTRRA indicate that these provisions were intended to address a variety of issues regarding taxpayers’ allocations of GST exemption and were remedial in nature.  These provisions reflect Congress’s clear intent to provide liberal relief to taxpayers and their tax advisors who inadvertently fail to allocate GST exemption despite their good faith efforts to comply with the GST tax rules.  
IRS Notice 2001-50 provides that the procedures for seeking an extension of time under the new section will be those that generally apply under Regulations §301.9100-3.  The Notice applies in the absence of regulations and provides that relief will be granted if the taxpayer establishes to the satisfaction of the Commissioner that the taxpayer acted reasonably and in good faith and that the grant of relief will not prejudice the interests of the government.  Taxpayers requesting relief should follow the procedures for requesting a private letter ruling under §301.9100 contained in Section 5.02 of Rev. Proc. 2001-1 (or its successor), 2001-1 I.R.B. 1, 13.
Many requests for relief under IRC §2642(g)(1) have already been granted.  On April 17, 2008, the Treasury Department issued proposed regulations under IRC §2642(g)(1) regarding extensions of time to allocate GST exemption, discussed below.  REG-147775-06.  
Tax return preparers have sometimes inadvertently elected out of the automatic allocation of GST exemption.  The election out, when made, is that the automatic allocation of GST exemption does not apply to a transfer (or to all transfers made to the trust).[footnoteRef:3]  The election out does not preclude a taxpayer from making a timely or late affirmative (manual) allocation of GST exemption.  Moreover, relief has been granted by the IRS to allow the taxpayer who made an election out to make a late allocation of GST exemption as if timely where the standards of 9100 are met.  See, e.g., PLR 201345017. [3:  IRC §2632(5)(A)(i).] 

However, we now understand that the IRS currently will no longer grant relief in this circumstance.  Despite its earlier rulings, the IRS currently believes that because relief under 9100 is allowed to make an election late, but not to revoke an election that was made, granting relief to make an affirmative allocation in this circumstance allows the taxpayer essentially to revoke the election out.  
Our view is that this current position of the IRS is neither technically correct nor consistent with the legislative history and intent of the statute.  The statute, through the automatic allocation provisions (and the ability to elect in and out of automatic allocation), and the direction that 9100 relief would be available for missed allocations of GST exemption were intended to help taxpayers whose return preparers failed to allocate GST exemption on a timely filed tax return when an allocation was intended.  To use the election out of the automatic allocation as a complete bar to 9100 relief is in our view inconsistent with purpose of these relief provisions.  
Comments of the American Bar Association Section of Real Property, Trust and Estate Law and the American Bar Association Section of Taxation (“ABA Comments”) were submitted to the Treasury Department on July 16, 2008, co-authored by representatives of both Sections.[footnoteRef:4]  However, there was nothing in the proposed regulations under IRC §2642(g) that indicated that the IRS would take the position that an election out of automatic allocation of GST exemption barred 9100 relief to allocate GST exemption late as if timely.  The proposed regulations merely state the general rule that relief will not be granted to revoke any elections under IRC §2632(5)(A).  However, an election out of automatic allocation is a separate election from an affirmative allocation of GST exemption.  The ABA Comments do not address this issue because the proposed regulations never advanced the notion that an election out of the automatic allocation of GST exemption would preclude 9100 relief to make an allocation of GST exemption.  Some of the drafters of this proposal participated in the ABA Comments and were truly astonished to learn recently that an election out was being treated as a complete bar to 9100 relief to allocate late as if timely.   [4:  2008 TNT 138-20 (July 16,2008).] 

The definition of GST trust was an attempt to identify the types of trust that one would assume a taxpayer likely would want to make GST exempt.  However, trust provisions are infinitely variable and the definition itself contains inconsistencies and ambiguities which have never been addressed by regulations despite the 20-year period since enactment of this provision.  In addition, the trust terms themselves often do not indicate clearly whether the trust is likely to be used primarily for non-skip persons, in which case no GST exemption should be allocated, or primarily for skip persons, in which case GST exemption likely should be allocated.  The addition of the ability to elect in or out of the automatic allocation was intended to grant further flexibility given these issues.  Unfortunately, despite the enactment of the GST tax 35 years ago, the GST tax and the rules for allocating GST exemption continue to cause confusion due to their complexity.  For this reason, tax return preparers continue to make mistakes when reporting gifts to trusts and often fail to understand the importance of making the correct election or allocation before the due date of the gift tax return reporting a gift to a trust.  
This has resulted in a number of cases where a return preparer has elected out of the automatic allocation of GST exemption, either intending to make an affirmative allocation of GST exemption or because the return preparer did not understand the significance of making the affirmative allocation or election out of automatic allocation on the return.  We have heard a number of explanations as to why a preparer would elect out of the automatic allocation and instead intend to affirmatively allocate exemption.[footnoteRef:5]  We also anecdotally have been told by a number of preparers that this is their standard gift tax return approach when allocating GST exemption.  While one can argue with the wisdom of this approach, it is common enough in our view to conclude that a significant number of competent preparers take this approach with the predictable result that errors are made and the election out is made without being paired with the intended affirmative allocation of GST exemption. [5:  One explanation is that the preparer desires a clear record on the return as to the exemption allocated for both the reported transfers and any subsequent transfers.  Others seem to have been concerned that they could not rely on the automatic allocation of exemption because EGTRRA was scheduled to (and in fact did) sunset at the end of 2009, and thus the concern was that the automatic allocation would be undone due to the specific language in the sunset provisions of EGTRRA (“as if it had never been enacted”). ] 

While we recognize that the election out of the automatic allocation of GST exemption could be evidence of an intention not to allocate, there is technically no reason why a taxpayer cannot elect out of the automatic allocation rule with the intention to affirmatively allocate GST exemption.  In addition, it is not necessarily inconsistent to do this.  The election out of automatic allocation merely puts a trust that is not a skip person in the same position it would have been in before EGTRRA.  In that case there would be no automatic allocation of GST exemption, but there also is no barrier to an affirmative allocation of GST exemption.  In addition, given that experienced return preparers do not seem to have fully grasped the nuances of allocating GST exemption and the election out of the automatic allocation of exemption, taxpayers themselves can hardly be expected to review the return and understand the significance of the election out language.
In short, it seems that many elections out are the result of inadvertence and failure to grasp the meaning of the elections available, as well as a failure to draw attention to this important election on a gift tax return when that return is sent to the taxpayer for review.  We believe strongly that a failure to consider all of the facts and circumstances surrounding a failure to allocate on a gift tax return is inconsistent with the purpose of enacting the automatic allocation rules and the statutory direction to allow 9100 relief in appropriate circumstances, as well as the general purpose of the GST tax relief provisions of EGTRRA. 
For the above reasons, we respectfully propose that the proposed regulations under IRC §2642(g) be finalized as soon as possible and that the final regulations make it clear that 9100 relief is available in appropriate circumstances to allocate GST exemption late as if timely despite an election out of the automatic allocation of GST exemption.  
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